IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
SAN ANGELO DIVISION

IN RE:

OPHELIA DELAROSA DAVILA, CASE NO. 00-60316-RL J-13
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Debtor

OPHELIA DELAROSA DAVILA,
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V. ADVERSARY NO. 01-6005
BENEFICIAL TEXAS, INC,,
HOUSEHOLD FINANCIAL SERVICES,
INC., AND HOUSEHOLD FINANCE
CORPORATION Il
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Defendants

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Findings of Fact

1. On October 24, 2001, the Debtor, Ophedia Delarosa Davila (as Plaintiff), filed her
complaint seeking a determination of the vaidity and extent of lien, damages, and equitable reief aganst
the Defendants, Beneficid Texas, Inc. (Beneficid), Household Financid Services, Inc., and Household
Finance Corporation 111 (Household Financial Services, Inc. and Household Finance Corporation |11
will sometimes be referred to collectively as Household). Davild s complaint aso objects to the proof

of daim filed by Household Financid Services!

A secured proof of claim wasfiled in the case by Household Financial Services with an address of 636
Grand Regency Blvd., Brandon, Florida. Whether this entity is the same as Household Financial Services, Inc.
and/or Household Finance Corporation 11 is unclear.



2. Davildsdams, asdleged in the complaint, arise from two home equity loans, onein July
1998, the other in May 2000, both secured by Davila s homestead which islegdly described as Lot
16, Block 5, Arroya Addition, City of San Angelo, Tom Green County, Texas. The Street addressis
718 Julian, San Angdlo, Tom Green County, Texas.

3. On December 10, 2001, the Defendants, Beneficid and Household, filed their motion to
compel arbitration dong with amotion to dismiss and their origina answer. With respect to the motion
to compe arbitration, Beneficial and Household contend that the loan agreementsinclude an
enforceable and vaid arbitration provision agreed to by the parties and that, pursuant to such
agreement and the Federd Arbitration Act, the court should stay the trid of the case until arbitration has
been had in accordance with the terms of the agreement.

4. Trid of this adversary proceeding is presently set for the week of May 13, 2002.

5. Hearing on Beneficid’ s and Household' s motion to compe arbitration was held January 15,
2002. After such hearing, the parties submitted additiond briefs on the issue and the court took the
matter under advisement.

6. By the complaint, Davila contends that both Beneficid and Household violated federal and
date laws because of the various costs, charges, and fees incurred by Davila upon closing of the loans.
Among the alegations made are that the points and fees charged at closing of the 1998 home equity
loan exceed 8% of the amount financed thereby triggering the protections of the Home Ownership and
Equity Protection Act of 1994 (HOEPA). Davilafurther aleged that the charges a closing of both the
1998 and the 2000 home equity |oans exceed the 3% cap dlowed by the Texas Condtitution. Davila

seeks the following remedies: an injunction prohibiting Beneficid and Household from foreclosing
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Davila s homestead; forfeiture of the remaining principa and interest owing under the loans, recovery of
amounts pad to date to the Defendants; avoidance of the lien againgt the homestead; actud and
gatutory damages, including damages to which she may be entitled under the Truth in Lending Act (15
U.S.C. § 1600 et seq.), HOEPA, the Redl Estate Settlement Procedures Act (RESPA), and the Texas
Deceptive Trade Practices Act; recisson of the transaction; and setoff againgt the proof of clam filed
by Household. Debtor’sEx. 7.

7. A secured proof of dam wasfiled by “Household Financid Services’ in the principa
amount of $34,714.48. Debtor’sEx. 5.2

8. The 1998 home equity loan is between Davila as borrower and Defendant Beneficid as
creditor and closed on or about July 14, 1998. Davila Sgned an Adjustable Rate Note reflecting aloan
amount of $31,971.53 and calling for monthly installment payments of $394.05 with interest accruing a
the rate of 12.5% per annum. In addition, she sgned an ingrument entitled “Mortgage,” granting a
mortgage lien in favor of Beneficid againgt her homestead. The parties do not dispute that this loan was
ahome equity loan. Infact, theloan documentsinclude alist of disclosures required of home equity
loans under section 50, article XV of the Texas Condtitution. Debtor’s Ex. 13.

9. The 2000 home equity loan is between Davila as borrower and Household Finance
Corporation 111 aslender and closed on May 1, 2000. In connection with thisloan, Davila executed a
Texas Home Equity Rea Egtate Note in the loan amount of $34,800.00, payable to Household Finance
Corporation I11. In addition, she sgned a Texas Home Equity Deed of Trugt, granting alien against her

homestead in favor of Household Finance Corporation I11, which secures the note and states that the

2Seenote 1 supra.



debt is an extenson of credit defined by section 50(a)(6), article XV1 of the Texas Condtitution. On
the same date, May 1, 2000, Davila sgned an arbitration rider, which states as follows:

ThisArbitration Rider issigned as part of your Agreement withLender and is made a part

of that Agreement. By signing this Arbitration Rider, you agree that either Lender or you

may request that any clam, dispute, or controversy (whether based upon contract; tort,

intentional or otherwise; conditution; statute; common law; or equity and whether pre-

exiding, present or future), including initid clams, counter-clams, and third party clams,
arisng from or relaing to this Agreement or the reationships which result from this

Agreement,indudingthevalidity or enforceability of this arbitrationclause, any part thereof

or the entire Agreement (“Clam”), shdl be resolved upon the dection of you or us, by

binding arbitration pursuant to this arbitration provison and the applicable rules or

procedures of the arbitration administrator selected at the time the Clam isfiled.
Therider further statesthat it is*made pursuant to a transaction involving interstate commerce, and shall
be governed by the Federal Arbitration Act, 9 U.S.C. Sections 1-16 . ...” Defendant’s EX. 1.

10. Thearbitration rider is not signed by the named lender, Household Finance Corporation
1. 1t was, however, Sgned by Davilain connection with the closing of the 2000 home equity loan and
istherefore binding on Davila. Defendants’ Ex. 1.

11. The proceeds from the 2000 home equity loan were used to pay off and thereby refinance
the 1998 home equity loan. Davila credibly testified that she was unable to pay the 1998 home equity
loan and therefore sought relief in the form of a refinancing through her lender, which she understood to
be Beneficid.

12. While the court assumes there is some affiliation between Beneficid and Household, no
evidence was submitted detailing such affiliation. The court further assumes that Beneficid Texas, Inc.,

Household Financid Services, Inc., and Household Finance Corporation |11 are three separate entities.

13. Davilalives a the homestead property with her daughter who is 40 years old, has specid



needs, and draws supplementa security income (SS1) because of adisability. Davilais presently
unable to work because of her own disahility; she testified that she worked on a part- time bass until
1999. At present, shereceives, on amonthly basis, $524.00 from Socia Security, $350.43 from her
husband' s retirement, and $175.00 SSI. In addition, her daughter receives $345.00 SSI. Davild's
expenses run $1,319.43 amonth. Debtor’s Ex. 2. Davild s grossincome for the years 1996 through
2000 was $14,716.00, $15,903.00, $15,872.00, $14,203.00, and $11,051.00, respectively. 1d.;
Debtor’s Exs. 9-10.

14. Davilahasfiled her find Chapter 13 plan and motion for valuaion. By addendum to the
plan, Davila gates that the clam of Household Financid Servicesis disputed and that this adversary
proceeding has been filed seeking relief from the clam, including avoidance of the lien held by
Household Financia Services. Debtor's Ex. 8.

15. If appropriate, these findings of fact shal be consdered conclusions of law.

Conclusions of L aw

16. The court has jurisdiction over this adversary proceeding under 28 U.S.C. § 1334(b).
Thisis acore proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (B), (C), (K), and (0).3

17. The Supreme Court has held that, “[i]n determining whether statutory claims may be
arbitrated, we first ask whether the parties agreed to submit their clamsto arbitration.” Green Tree
Fin. Corp. - Ala. v. Randolph, 531 U.S. 79, 90 121 S. Ct. 513, 521 (2000). “[A]rbitrationisa
matter of contract and a party cannot be required to submit to arbitration any dispute which he has not

agreed so to submit.” Hill v. G.E. Power Sys. Inc., — F.3d —, 2002 WL 206335 (5th Cir. 2002),

3See conclusion 27 infra.



quoting AT& T Techs v. Communications Workers, 475 U.S. 643, 648, 106 S. Ct. 1415 (1986).

18. The arbitration rider is between Davila and Household Finance Corporation 111 and was
therefore sgned in connection with the 2000 loan. Because Davila did not enter into an arbitration
agreement with Beneficid, Davila cannot be compelled to arbitrate any claim she has arising from the
1998 loan. See Hill, — F.3d —, 2002 WL 206335.*

19. Asagenerd rule, if avalid arbitration provison exists and covers the disputed issue, the
Federd Arbitration Act mandates enforcement of the provison. See Shear son/American Express,
Inc. v. McMahon, 482 U.S. 220, 226-27, 107 S.Ct. 2332, 2337-38 (1987).> But, as noted by the
Supreme Court in McMahon, the required enforcement of an arbitration provison “may be overridden
by a contrary congressonad command. The burden is on the party opposing arbitration, however, to
show that Congress intended to preclude awaiver of judicid remedies for the Satutory rights at issue.
If Congress did intend to limit or prohibit waiver of ajudicid forum for aparticular clam, such an intent
‘will be deducible from [the Statute g text or legidative history’ or from an inherent conflict between
arbitration and the satute’ s underlying purposes.” 1d. (internd citations omitted), quoting Mitsubishi

Motors Corp. v. Soler Chrysler-Plymouth Inc., 473 U.S. 614, 628, 105 S.Ct. 3346, 3354 (1985).

“A non-signatory may be bound by an arbitration agreement when the non-signatory sues on the contract
containing the arbitration provision, or when the non-signatory is a third-party beneficiary to a contract with an
arbitration provision. See Fleetwood Enters. Inc. v. Gaskamp, — F.3d —, 2002 WL 1000434 * 3 (5th Cir. 2002). Neither
of these situations isimplicated by the factsin the instant case. Davila' s claims against Beneficial do not arise from
her contract with Household and Davilais not suing on the contract that contains the arbitration agreement.

Similarly, Davilais not athird-party beneficiary to the contract containing the arbitration agreement, as a third-party
beneficiary is defined as “[o]ne for whose benefit a promise is made in a contract but who is not a party to the
contract.” BLACK’'S LAW DICTIONARY 1327 (5th ed. 1979)(emphasis added).

5In McMahon, the Supreme Court is referring specifically to section 3 of the Federal Arbitration Act (9
U.S.C.). Inaddition, the parties do not dispute the applicability of the Federal Arbitration Act. The Federal
Arbitration Act appliesto any valid, written arbitration provision in “a contract evidencing a transaction involving
commerce.” 9 U.S.C. § 2 (1998); Allied-Bruce Terminix Cos., Inc. v. Dobson, 512 U.S. 265, 115 S.Ct. 834 (1995).
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20. Intheingtant case, absent consideration of the bankruptcy filing, the court perceives no
inherent conflict between the Federd Arbitration Act and any other “contrary congressond command.”
McMahon, 482 U.S. a 226, 107 S.Ct. at 2337. Were there no bankruptcy filing, Davila's clams
againgt Household would be subject to arbitration.

21. The Fifth Circuit has addressed the issue of the bankruptcy court’s discretion to stay a
bankruptcy adversary proceeding where the underlying dispute is covered by a contractud arbitration
provison. See Insurance Co. of N. Am. v. NGC Settlement & Asbestos Claims Mgmt. Corp. (In
the Matter of National Gypsum Co.), 118 F.3d 1056, 1069 (5th Cir. 1997). In National Gypsum,
Asbestos Clams Management Corporation (ACMC) and NGC Settlement Trust (Trust), successors to
National Gypsum Company, a Chapter 11 debtor, initiated an adversary proceeding againgt Insurance
Company of North America (INA) asserting that INA’s collection efforts on pre-confirmation debts
violated the terms of the confirmed Chapter 11 plan and the Chapter 11 discharge injunction issued
upon confirmation. 1d. At 1059-60. INA filed amotion to stay the adversary proceeding based on a
contractud arbitration provison. Seeid. a 1060. As stated by the Fifth Circuit, the dispute there
“concerned matters centrd to [the debtor’s| confirmed reorganization plan and implicated contractual
issues in only the most peripheral manner (if at dl) ...." 1d. at 1067.

22. The Ffth Circuit in National Gypsum rejected the core/non-core test advanced by
ACMC and the Trust. Under thistest, a proceeding, if determined to be core,® is deemed to inherently
conflict with the Bankruptcy Code, thereby suggesting non-enforcement of an arbitration provision:

ACMC and the Trust urge usto adopt a positionthat categoricaly findsarbitrationof core

5%e 28 U.S.C. § 157(b)(2).



bankruptcy proceedings inherently irreconcilable withthe Bankruptcy Code. Cognizant of
the Supreme Court's admonition that, in the absence of an inherent conflict with the
purpose of another federd statute, the Federd Arbitration Act mandates enforcement of
contractud arbitration provisons, we refuseto find such an inherent conflict based solely
on the jurisdictiond nature of a bankruptcy proceeding.

Id. a 1067 (internd citation omitted).
23. TheFifth Circuit in National Gypsum further sated asfollows:.

[W]e beieve that nonenforcement of an otherwise gpplicable arbitration provison turns
onthe underlying nature of the proceeding, i.e., whether the proceeding derives exdusively
from the provisons of the Bankruptcy Code and, if so, whether arbitration of the
proceeding would conflict with the purposes of the Code. In this regard, we agree with
INA that the discretion enjoyed by a bankruptcy court to refuse enforcement of an
otherwise gpplicable arbitration provision depends upon a finding that the standard set
forth in McMahon has been met. But because we believe that ACMC and the Trudt's
declaratory judgment complaint--which concerned matters centra to Nationd Gypsum's
confirmed reorganization planand implicated contractual issuesin only the most periphera
manner (if at al)--met this standard, we conclude that the Bankruptcy Court was within
itsdiscretion to refuse to order arbitrationof the adversary proceeding (whichwaslimited
to the effect, if any, of Nationa Gypsum'’s confirmed reorganization plan and attendant
injunctions on INA's collection efforts).

“[U]nder the Supreme Court precedents there is discretion but inthe bankruptcy context
there must be a demonstrated specific conflict betweenenforcing anarbitrationclause and
the textua provisions and/or purposes of the Bankruptcy Code to justify the exercise of
discretion by a bankruptcy court in refusing to enforce an arbitrationclause.” [QuotingIn
re Chorus Data Sys. Inc., 122 B.R. 845, 851 (Bankr. D.N.H. 1990.]

Wethink that, at least where the cause of action at issue is not derivative of the
pre-petition legd or equitable rights possessed by a debtor but rather is derived entirely
from the federd rights conferred by the Bankruptcy Code, a bankruptcy court retains
sgnificant discretionto assesswhether arbitrationwould be consstent withthe purpose of
the Code, including the god of centralized resol ution of purdly bankruptcy issues, the need
to protect creditorsand reorganizing debtors from piecemed litigation, and the undisputed
power of abankruptcy court to enforce its own orders.



Id. at 1067-10609.

24. The National Gypsum case does not squarely address the issue before the court. Here,
the court is faced with claims that are arbitrable and claims that are not arbitrable — both within the
context of a Chapter 7 bankruptcy proceeding.

25. The court cannot compd arbitration of Davila s clams againg Beneficid. On the other
hand, to deny arbitration of Davila' s clams against Household, the court must conclude that thereis an
“inherent conflict between arbitration and the [Bankruptcy Code s| underlying purposes” McMahon,
482 U.S. at 226-27, 107 S.Ct. at 2337-38.

26. Echoing McMahon, the Supreme Court in Rodriguez De Qujas v. Shearson/American
Express, Inc., 490 U.S. 477, 483, 109 S.Ct. 1917, 1921 (1989) stated that “the party opposing
arbitration carries the burden of showing that Congress intended in a separate statute to preclude a
waiver of judicid remedies or that such awaiver of judicid remedies inherently conflicts with the
underlying purposes of that other Satute.”

27. While opinions from the Supreme Court, the Fifth Circuit, and the Digtrict Court for the
Northern Digtrict of Texas have al mandated thet arbitrable claims be savered from nonarbitrable
clams, none of these opinions have addressed this issue in the bankruptcy context. See Dean Witter
Reynolds Inc. v. Byrd, 470 U.S. 213, 217, 105 S.Ct. 1238, 1241 (1985); Hill, — F.3d —, 2002 WL
206335 at *2-*3; Tai Ping. Ins. Co. v. M/V Warschau, 731 F.2d 1141, 1145-46 (5th Cir. 1984);
Almell Prods. Ltd. v. Seche Inc., 1996 WL 734916 *2 (N.D. Tex. 1996).

28. Davila's dams againg Household (and Beneficid) do not arise exclusively from the



Bankruptcy Code. However, resolution of such claims does concern the adminigtration of Davila's
bankruptcy edtate, the dlowance or disdlowance of claims againgt the bankruptcy estate, clams by the
Debtor Davila againgt a party, Household, that hasfiled a clam againgt the estate, a determination of
the vdidity of liens, and the adjustment of the debtor/creditor rlationship. This adversary proceeding is
therefore a core proceeding. See 28 U.S.C.

8 157(b)(2)(A), (B), (C), (K), and (O). While the core/non-core ditinction is not dispositive, it is not
irrdevan.

29. Werethis case not complicated by the severability question —i.e. Davild s dlams againgt
Beneficid not being arbitrable while her daims againg Household are — and by Davila s bankruptcy,
the court would have no discretion to deny arbitration of Davild's clams againgt Household. See In the
Matter of National Gypsum Co., 118 F.3d a 1067. Efficiency concerns raised by the bankruptcy
filing and the severability issue do create a potentia conflict between the Bankruptcy Code and the
Federd Arbitration Act. The Fifth Circuit recognized thisin National Gypsum when it stated as
follows

[t]he Supreme Court has stated that efficiency concerns are not an appropriate defense to

an otherwise gpplicable arbitration clause. In the bankruptcy context, however, efficient

resolutionof dams and conservationof the bankruptcy estate assets are integrd purposes

of the Bankruptcy Code. Accordingly, insofar as efficiency concerns might present a

genuine conflict between the Federd Arbitration Act and the Code — for example where

substantia arbitration costs or severe delays would prejudice the rights of creditorsor the
ability of a debtor to reorganize —they may well represent legitimate consderations.
Id. at 1069 n. 21.

30. One of the centra purposes of bankruptcy is the expeditious settlement of a debtor’s

cdams See Midlantic Nat’'| Bank v. New Jersey Dep’t of Enwvtl. Prot., 474 U.S. 494, 508, 106
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S.Ct. 755, 763 (1986)(Rehnquigt, J., dissenting). “[T]his Court has long recognized that a chief
purpose of the bankruptcy lawsisto secure a prompt and effectud administration and settlement of the
edtate of dl bankrupts within alimited period.” Katchen v. Landy, 382 U.S. 323, 328, 86 S.Ct. 467,
472 (1966). See also Oppenheim, Appel, Dixon & Co. v. Bullock (In the Matter of Robintech
Inc.), 863 F.2d 393, 397-98 (5th Cir. 1989)(“ The purpose of the bankruptcy lawsis quickly and
effectively to settle bankrupt estates’).

31. Although damsraised by this adversary do not arise exclusvely from rights conferred by
the Bankruptcy Code, severance of the clamsto dlow arbitration of Davila s clams against Household
and trid of her dams againgt Beneficid would clearly frudtrate the integra purposes of bankruptcy
mentioned above. Thiscaseis presently set for trid during the week of May 13, 2002. If Davild's
clams againgt Household were sent to arbitration, the court would likewise delay thetria of her clams
agang Beneficid pending arbitration. A resolution of al issueswould therefore extend well beyond the
present trid date. Piecemed litigation increases costs, including the cost of an arbitrator, thereby
potentialy diminishing the bankruptcy estate to the detriment of other creditors.

32. The additiona cost of piecemed litigation, particularly the cost of an arbitrator, is of
particular concern to the court. Davila has alimited and fixed income. By this Chapter 13 proceeding,
sheis seeking to repay a portion of her debts over 60 months. See Debtor’s Ex. 8. The court does not

find that Davila s share of the arbitration costs effectively precludes her from pursuing her daims;” but

"An otherwise enforceable arbitration agreement may not be enforced when the cost of arbitration
effectively precludes redress of federal statutory claims. See Green Tree Fin. Corp. - Ala. v. Randolph, 531 U.S. 79,
90, 121 S. Ct. 513, 522 (2000) (“It may well be that the existence of large arbitration costs could preclude alitigant . . .
from effectively vindicating her federal statutory rightsin the arbitral forum.”); Williamsv. Cigna Fin. AdvisorsInc.,
197 F.3d 752, 763 (5th Cir. 1999). “[A]n arbitral cost allocation scheme may not be used to prevent effective
vindication of federal statutory claims.” Williams, 197 F.3d at 763. “Arbitration of statutory claimsisonly effectiveif

-11-



the court does consder the costs of arbitration as afactor in determining whether atria before the
bankruptcy court of dl dlamsraised in this case isamore efficient digpostion of the case.

33. Although Davila has cdlams arisng from two loans and againgt different parties, there are
many aspects of the suit that favor aresolution in one forum with al partiesjoined. Both transactions
giving rise to the suit concern home equity loans secured by Davila s homestead. The second loan —
the 2000 loan — was used to refinance the first loan. Moreover, there is an gpparent affiliation between
Beneficid and Household; the same attorney represents Beneficid and Household. Findly, the clams
agang Beneficid and Household are based on the same legd theories. Under dl practical
congderations, the claims should be litigated in one proceeding.

34. While arbitration of Davila s cdams against Household would frustrate the purposes of the
Bankruptcy Code, the converse is not true — denying arbitration of such clamswould not frustrate the
gods of the Federd Arbitration Act. The purpose of the Federd Arhitration Act (and thus of requiring
arbitration) isto vindicate and enforce private contractud arbitration provisons thereby effecting a
peedy and cost effective means of resolving clams. See Volt Info. Sciences Inc. v. Board of Trs. of
the Leland Sanford Junior Univ., 489 U.S. 468, 474, 109 S.Ct. 1248, 1253 (1989) (Federal
Arbitration Act enacted to “place such [arbitration] agreements upon the same footing as other

contracts’); Deloitte Noraudit A/Sv. Deloitte Haskins & SellsU.S, 9 F.3d 1060, 1063 (2d Cir.

potential litigants have an adequate forum in which to resolve their statutory claims. But if the terms of the
arbitration agreement actually prevent an individual from effectively vindicating his or her statutory rights, litigants

do not have an adequate forum and the policies behind the statute are not served.” Jonesv. Fujitsu Network
Communications Inc., 81 F.Supp.2d 688, 692-93 (N.D. Tex. 1999)(citations omitted) (denying arbitration based on its
prohibitive cost). Additionally, even if an arbitrator has the power to award arbitration fees to the prevailing party, it
isunlikely that a party that cannot pay for the costs of arbitration “will risk advancing those fees to access the
arbitral forum when faced with a mere possibility of being reimbursed.” 1d., citing Shankle v. B-G Maint. Mgn. of
Colo. Inc., 163 F.3d 1230, 1235 n. 4 (10th Cir. 1999).
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1993) (“arbitration is to be encouraged as a means of reducing the costs and delays associated with
litigation”). Reducing costs and ddlays are likewise integra policies of the Bankruptcy Code. See
Oppenheim, Appel, Dixon & Co. v. Bullock (In the Matter of Robintech Inc.), 863 F.2d 393, 397-
98 (5th Cir. 1989).

35. Denying arbitration here does frustrate Household' s contractua right to arbitrate.
However, the purposes accomplished through arbitration — an efficient and expeditious resolution of the
dispute —islikewise served by trid before the bankruptcy court. Severance of the clams and
piecemed litigation fails to satisfy the goas of ether the Bankruptcy Code or the Federd Arbitration
Act.

36. The mation to compe arbitration will be denied.

37. The court will prepare an appropriate order.

38. If gppropriate, these conclusons of law shdl be consdered findings of fact.

SIGNED March 28, 2002.

ROBERT L. JONES
UNITED STATES BANKRUPTCY JUDGE
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